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DAMAGE TO RENTAL CARS

Major Dribben, U.S. Army Claims Service


Government travelers on temporary duty (TDY) frequently use rental cars for official travel.  When a rental car sustains damage, the rental agency may occasionally attempt to collect the amount of the of the damage from the traveler.  How should travelers and their units respond to such collection attempts?


First, travelers should use their government VISA cards to rent cars for official travel; the credit card agreement with the issuing bank includes primary insurance coverage for all rentals up to thirty-one days.
  This coverage applies to all authorized drivers of rental vehicles; it covers collision, theft, and other damage to the car, as well as towing charges and rental agency charges for loss of the car’s use-with no deductible.  The coverage applies to most cars, minivans with a capacity of up to eight passengers, and some sport utility vehicles; it does not apply to trucks or larger vans.  The traveler must initiate and complete the rental with the government VISA account and decline the rental agency’s Collision Damage Waiver (CDW) and Liability Damage Waiver (LDW).  Travelers must report any losses to VISA within twenty days of the date of loss.  The coverage excludes third-party liability and losses caused by intentional acts, such as drunken driving, illegal activity, off-road operation of the rental vehicle, or the traveler’s failure to exercise due caution in safeguarding the vehicle.  It also excludes losses due to hostilities of any kind.
  


Although the VISA web site indicates that this coverage ended on 1 March 2002,
 the coverage remains in effect for all banks issuing government VISA cards.  The Army Claims Service recently confirmed that the coverage will continue; the parties have not set any end date for it.


Travelers should choose rental agencies carefully to minimize their exposure to rental agency claims.  The Military Traffic Management Command (MTMC) has negotiated an agreement (MTMC Agreement), with many rental agencies in the United States and abroad.
   The MTMC Agreement provides insurance coverage for rental vehicles that U.S. military and civilian employees use for official business; in many cases, this agreement also covers government contractors, Northern Atlantic Treaty Organization (NATO) military members and employees, and U.S. government local national employees in some foreign countries.
  Under the MTMC Agreement, the rental agency is primarily liable for the first $25,000 in damage to the property of third persons,
 and for $100,000 per person and $300,000 per incident for personal injury or wrongful death to third parties.
  The MTMC Agreement also states that the rental agency will bear a portion of the responsibility for damage to the rental vehicle.  This liability is subject to exclusions similar to those mentioned above: illegal activities, driver negligence, operation of the vehicle off-road or across international boundaries without authorization, or use of the vehicle to push or tow another vehicle.


Under the pre-November 2001 terms of the MTMC Agreement, the rental agency assumed responsibility for damage caused by the driver’s simple negligence; vehicle drivers were only responsible for damage caused by their gross negligence or willful misconduct.
  


Under Amendment 6 to the MTMC Agreement, Version 2, however, vehicle operators are also responsible for damages caused by their simple negligence.


This change was potentially devastating to units’ travel budgets.  Before 1 November 2001, few-if any- rental agency claims for damage to their vehicles were payable, most of the exceptions to the general rule of rental agency liability occurred when the driver was acting outside the scope of his duties.  Under Amendment 6, however, the rental agency is entitled to compensation from unit TDY funds for damages up to the total value of the rental vehicle.
  Units were presumably expected to collect these amounts from the drivers.  Such large, unplanned expenses have the potential to wipe out units’ annual travel budgets.  Under the federal claims statutes, there is a two-year statute of limitations on claims,
 so this threat to unit TDY funds is certain to remain for at least two years from the end of any rental period entered into between 1 November 2001 and 1 October 2002.


Representatives of the four armed services attempted to address the impact of this change by meeting with the Government Rental Car Program Manager in January and March 2002, seeking modifications to Amendment 6.  As a result, MTMC and the industry ceased the new MTMC Agreement, Version 3, and effective 1 October 2002.


The new MTMC Agreement also clarifies several administrative issues regarding claims. First, upon request by the rental agency, a government traveler must now provide an official unit address and telephone number for billing purposes, as opposed to the traveler’s home address.
  Second, the new amendment requires that the rental agency submit bills for damage to rental vehicles to the unit at its official address.
  Third, the rental agency may no longer bill the government renter’s credit card for the damage.
  Fourth, renters no longer need to specify additional drivers on rental contracts.
  Fifth, rental companies outside the United States may no longer charge non-waivable excess fees for damage to rental vehicles, unless those fees are mandated by law.  Currently, rental agencies often charge such fees to government renters, but all available evidence suggests that these fees are customary rather than required.
    Instead, and in return for accepting liability for damage to the rental vehicle, MTMC participating rental agencies must now impose a government administrative rate supplement of five dollars per vehicle per day.
  Finally, rental agencies must now provide a toll-free emergency contact number for government renters to notify the rental agency of a collision or repair, to request a replacement vehicle if necessary, and to seek instructions for the disposition of a disabled vehicle.  The renter must notify the company of any collision, fill out a company accident report when requested, and provide the company with copies of any police reports the vehicle operator receives.
  


Travelers who do not rent cars using their government charge cards should authenticate their official travel status by presenting their travel orders or authorizations; by doing so, they increase the chances that the MTMC Agreement will apply and cover any subsequent damages.  The MTMC Agreement does not require travelers to do so, but doing so will make it clear that the MTMC Agreement will apply.  Under the Travel and Transportation Reform Act of 1998
 and the MTMC Agreement, travelers must use their government charge cards to charge car rentals when they present the card to authenticate their official status.
  The terms of the MTMC Agreement supersede any individual rental agreement, except when the government agency rents under a special, promotional government, affinity, or discounted rental program.


If damage to the rental vehicle falls under one of the listed exceptions (for example, when the renter drives the vehicle off-road), the rental agency must send any bill for damages to the traveler’s unit, not directly to the traveler.
  If the unit determines that the traveler was acting within the scope of his employment when the damage occurred, then it must pay the rental agency from unit TDY funds, using its servicing Defense Finance and Accounting Service Office.
  If the unit determines that the traveler was not acting within the scope of his employment when the damage occurred (for example, driving under the influence of alcohol) then it will inform the rental agency, and the rental agency may proceed against the traveler individually.


Finally, if neither government credit card nor MTMC Agreement coverage is available, unit TDY funds must cover any damages to a rental vehicle resulting from a government driver’s “in-scope acts”.
   The traveler is individually responsible for out-of -scope claims of all kinds, except for claims arising outside the United State under the Foreign Claims Act.
  


Army Regulation 27-20 governs the payment of third-party tort claims not covered under the MTMC Agreement.
  Units should instruct all claimants to file the Standard Form 95 claim form at their servicing military claims offices.  Claimant involved in in-scope incidents with cars rented from MTMC Agreement-participating agencies should pursue timely claims against the participating rental companies to mitigate their damage.  Their claims against the United States will be held in abeyance pending the outcome of the claimant’s claim against the rental company directly.


The current MTMC Agreement has closed the window on government liability for damage to participating companies’ rental cars.  For damages to rental vehicles resulting from simple negligence between 1 November 2001 and 1 October 2002, however, unit travel budgets remain exposed to large liability payments.  Although amendments to the MTMC Agreement have reduced units’ exposure to liability, unit travel budgets must now absorb an additional five dollars per vehicle per day government administrative rate supplement.  Units can limit their exposure to liability by training their drivers to proactively avoid potential liability.  Units must stress safe driving, use f the government VISA card, timely reporting of damages to VISA, and the importance of renting from agencies that have signed the MTMC Agreement.

� For details, see VISA USA, Visa Government Detailed Benefits, at � HYPERLINK "http://www.usa.visa.com/business/cards/visa_government.html#a" ��http://www.usa.visa.com/business/cards/visa_government.html#a� (last visited Dec. 16, 2002) [hereinafter VISA Web Site], VISA does not offer this coverage in Jamaica, Israel, or Ireland.


� Id. To file a claim or for more information about the program, call 1-800-VISA-911 (1-800-847-2911).  Practitioners outside the United States may call collect, at 1-410-902-8011.  Ensure that you receive a VISA claim number from the VISA Claims Department. Id.


� VISA web Site, supra note 2


� Telephone Interview with Leator Smith, VISA Program Manager with Bank of America, Arlington, Virginia (Dec. 18, 2002).  Besides rental car insurance VISA provides government travelers with emergency cash services, message relay services, medical and legal referrals, transportation and ticket replacement assistance, lost luggage locator, translation services, and prescription medication services. Id.


� U.S. Dep’t of Defense, Military Traffic Management Command, U.S. Government Car Rental Agreement Number 3 (1 Oct 2002), at http://www.mtmc.army.mil/CONTENT/6603/CAR3.pdf [hereinafter MTMC Agreement].  This newest version of the MTMC Agreement replaced Agreement Number 2 and its six amendments.  See id. The current list of participating companies outside the United States may be found at the MTMC web site.  U.S. Dep’t of Defense, Military Traffic Management Command, U.S. Government Car Rental Program International Rates (Aug 30, 2002), at http://www.mtmc.army.mil/frontDoor/0,1383, OID=3-215-219-514-516.00.html.  Travelers may also call the MTMC Passenger Programs Division at (703) 681-9442.


� MTMC Agreement, supra note 34, para. 8.  As of 12 October 2001, Advantage Rent-A-Car, Allstate Rent-A-Car, Gateway Rent A Car Systems, Inc. Leesville Motors, Inc. and Southwest Car Rentals did not extend the Agreement coverage to NATO members in the United States.  Allstate and Leesville Motors, Inc. do not extend benefits to contractors.  Telephone interview with Christine Braswell, Passenger Programs Office, MTMC (Oct. 12, 2001).


� MTMC Agreement, supra note 5, para. 9a.   


� Id. para. 9a.


� Id. para. 9b.


� Id. Amend. 5 para. 9b.


� Id. Amend. 6, para. 9a.


� Id.  Amend. 6.


� Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (2000); Military Claims Act, 10 U.S.C. §2723 (2000).


� Telephone Interview with Christine Braswell, Passenger Programs Office, MTMC (Sept. 26, 2002).


� MTMC Agreement supra note 5 para. 7.


� Id. para. 9(c).


� Id. para. 7.


� Id. para. 8.


� Telephone Interview with Frances Adams, Air Force Tort and Litigation Service (Sept. 16, 2002).


� MTMC Agreement, supra note 34, para. 2.


� Id. para. 11.


� Pub. L. 105-264, 112 Stat. 2350 (codified as amended in scattered sections of 5, 12, and 31 U.S.C. (2000); see also U.S. Dep’t of Defense, Joint Fed. Travel Reg. Para. 030301A (Nov. 2002) [hereinafter JFTR].


� MTMC Agreement, supra note 34, para. 7


� Id. “The renter will not be bound by any stipulation in any rental agency agreement that is inconsistent with the agreement provisions.”


� Id. para. 9c.


� JFTR, supra note 51, ch. 3. para. U3415c (2)(b)-(c).


� MTMC Agreement, supra note 34. para. 9c.


� JFTR, supra note 51, ch. 3. para. U3415c (2)(b)-(c).


� 10 U.S.C. §2734 (2000)


� See U.S. Dep’t of Army, Reg. 27-20, Claims Chs. 3-4 (14 Nov. 2002).


� Interview with Joseph H. Rouse, Deputy Chief, Tort Claims Division, U.S. Army Claims Service, Fort Meade, Maryland (August 21, 2002)
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